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1. Summary of Recommendations

Amnesty International urges the BIS Committee to adress the following issues

with regard to the UK government’s policy and actims on trade and investment:

Issue 1
How to ensure that the UK’s approach to trade andnvestment promotion does not

compromise human rights.

Issue 2

How to ensure that the UK’s policy on trade and inestment reflects the ‘due
diligence’ framework for the operations of multinational corporations that has
been developed by the UN Special Representative Basiness and Human Rights,

Professor John Ruggie.

Issue 3
How to address the reputational and financial consguences faced by UK
companies that fail to respect human rights in theioverseas operations.

Issue 4
How to improve the accountability and oversight othe UK’s Export Credits
Guarantee Department (ECGD) for the human rights inpacts of projects and

transactions that ECGD supports.

Issue 5
How to ensure that the UK’s policy on trade and inestment contributes to higher

standards for companies at inter-governmental level

Issue 6

How to ensure that all treaties underpinning tradeand investment that UK is a
signatory to, whether Bilateral Investment Treaties(BITs), regional investment
treaties, economic partnership agreements or freedde agreements can be framed
in a way that does not undermine the internationahuman rights law obligations of

any of the States that are party to such agreements



2. Background

2.1 Amnesty International is submitting evidence tis thquiry, because there are
human rights implications arising from the UK’sdeaand investment strategy and
policies. While this submission addresses speisifises of relevance to the UK, it is
informed by the broader context of the interfaceveen human rights and international

trade and investment.

2.2 The integration of human rights into internatiotrable and investment is a
topical issue in the light of the growing body efdence on the ways in which
international trade and investment affects humgintsi enhancing rights under some
circumstances and undermining rights under othiris a development issue in so far
as the integration of the norms, standards andipies of the international human
rights system into the superstructure of inter«Stetde and investment can influence
plans, policies and processes of developrmérdlso engages general principles of
international law and contract law with regard teamanisms for embedding human

rights into international trade and investment agrents and for adjudicating dispufes.

2.3 The term ‘human rights’ is used here to redehbse standards that are
guaranteed through international legal instrumentparticular the International Bill of
Rights, various regional human rights instrumeaiistomary international human rights
law, general principles of international human t&glaw, case law, and officially
documented opinions of the bodies established titorothe implementation of these

rights.

1's. Aaronson and J. Zimmermanade Imbalance: The Struggle to Weigh Human Rights
Concerns in Trade Policymakir{g007)

2 M. Robinson, ‘What Rights Can Add to Good DevelepitriPractice’ in Alston, P. and
Robinson, M. (edsfuman Rights and Development: Towards Mutual Resefaent(2005)

3 J. Hu, The Role of International Law in the Devatoent of WTO Law’, inJournal of
International Economic Layw(2002) Vol.13 No.4, p753-814; M. Sornaraj@hge International
Law on Foreign Investmei2010)



3. Specific Issues and Recommendations

3.1  Amnesty International urges the BIS Committeed consider steps that can
be taken to ensure that the UK’s approach to tradend investment

promotion does not compromise human rights

3.1.1 The suggestion that the UK’s focus on tiaalke investment promotion should
not compromise human rights reflects the recomm#mtaof the House of Lords and
House of Commons Joint Committee on Human Rigl@$iR) in their December 2009
report “Any of our Business? Human Rights and the UK ReiGsctor. The JCHR
drew attention to the need for a UK strategy oniBess and Human Rights. Such a
strategy would ensure that the UK’s trade and itnaest policies are consistent with
the UK'’s international human rights obligationsdamth the evolving policies that
different Government departments are adoptingersgihere of business and human

rights.

3.1.2 Ensuring that human rights are taken accoiuntthe UK’s trade and

investment strategy would require at the very l&astollowing to be in place:

a) Country desk officers and staff within UK migssoshould understand the
human rights context of UK companies operatindheirtcountries. The FCO-
initiated Toolkit on Business and Human Rightsrisraportant step in this
direction, but it needs to be supported by trairfind awareness-raising, so that
missions can intervene in contexts where UK congmaare alleged to be
contributing to human rights abuses, and can engtigetively with companies on

these issues.

b) Trade-promotion delegations should be awandffind ways of raising human
rights issues with their hosts, especially whesdhare relevant to the trade and

investment activities of UK companies operatingh@& host country.

c) There should be joined-up thinking on businesktauman rights across

Government departments, including the DepartmamBésiness, Innovation and



Skills (BIS), the Foreign and Commonwealth Offie€Q), the Department for
International Development (DFID) and the MinistfyJoistice (MoJ). Different
governmental bodies relate to these issues inrdiffeand sometimes inconsistent
ways. There is the need for all Government departsnend agencies relating to
trade and investment to consider how to encouragereentivise companies to
address their human rights impacts. For exanyfeTrade and Investment
(UKTI), an arm of the Government that promotesrimétional trade and investment
by UK companies, does not address human rightesssuits country briefings.
Colombia is described misleadingly on UKTI's websiis €njoying a long tradition
of economic and political stability Human rights are not referred to amongst the
challenges for businesses operating in Colombspiteethe many UK companies
that have had their reputations tarnished becausgsociations with human rights

violations in that country.

3.2  Amnesty International urges the BIS Committedo press for the UK’s
policy on trade and investment to reflect the ‘duealiligence’ framework for
the operations of multinational corporations that ras been developed by the
UN Special Representative on Business and Human Rig, Professor John

Ruggie

3.2.1 The Mandate of the UN Special RepresentativBusiness and Human Rights
offers the prospect of bringing about a significamprovement in the human rights
impacts of companies globally. The UK should proeneid support the UN Special
Representative’s Guiding Principles when they aesgnted to the Human Rights
Council in June 2011, as this will help createvelglaying field on human rights,
ensuring that responsible UK companies are notrantiéy laggards operating to lower

standards.

3.2.2 The UK should support the creation of a meidma at the June 2011 Human
Rights Council to take forward Professor Ruggielsdig Principles, with regard to
each of the three pillars of his framework — théyDaf States tdrotect human rights;
the Responsibilities of CompaniesRespecthuman rights and the need for victims to

have access teemedy



3.3 Amnesty International urges the BIS Committeed consider the
reputational and financial consequenceaded by UK companies that fail
to respect human rights in their operatins abroad, and how the UK can

do more to hold these companies accountab

3.3.1 Outward investment by UK companies that faileespect the human rights of
those individuals and communities affected by thvestment does carry costs for the
UK. This is particularly the case in areas of cohfWwhere many UK companies have
suffered, reputational damage, experienced sigmfitcreases in their operating costs,

and in some case have been unable to continueoieiations.

3.3.2 Given the number and range of transnational congsamsed in the UK and the
capacity of these companies to have significantictgpon human rights globally, the
fact that there is at present only sporadic reguiatf the extra-territorial impacts of
corporate activity contributes to a serious reguiafailure. There are some spheres of
activity in which UK companies are already subjectK regulations that have extra-
territorial effect, such as bribery and corruptifinancing of terrorism, trafficking, and
anti-competitive activity. Currently, however, tb& has not taken steps to regulate the
extra-territorial human rights impacts of UK com@nto ensure greater protection of

human rights globally.

3.3.3 Research undertaken by Amnesty Internafi@mal its partners in the Corporate
Responsibility (CORE) Coalition reveals that UK quamies have committed or
contributed to human rights abuses in many counai®l context3In some cases the
company is the primary agent of the abuse, whilgher cases it is the company’s
relationships with third parties, such as governtaleagencies and security forces, that

has given rise to the abuse.

* Nigeria: Petroleum, Pollution and Poverty in thegi Delta Amnesty International, 20009;
Don’t Mine us Out of Existence: Bauxite Mine andiftgy Devastates lives in Indidmnesty
International, 2010

® Five case studies of UK companies were publigiyetihe Corporate Responsibility (CORE)
Coalition and the LSE ifithe reality of rights: Barriers to accessing remeglivhen business
operates beyond bordera009



3.3.4 The UK government, via the UK’s National ContactrffainderThe OECD
Guidelines for Multinational Enterprisg$ocated within BIS), has declared several UK
companies to be in breach of the Guidelihi€me of these companies, Vedanta
Resources, was recently denied a licence to opanmai@e in Orissa, India, and was
refused permission to expand its existing refirtbgre on account of adverse impacts
on human rights. The company has admitted thaighiaving significant
consequences. This has been reflected in its ghiaes which has underperformed the
market since these licences were refused. Itlsaded to concern amongst investors,

some of whom have divested their shareholding.

3.4 Amnesty International urges the BIS Committee to cosider steps to improve
the accountability and oversight of the UK’s ExportCredits Guarantee
Department (ECGD) for the human rights impacts of pojects and
transactions that ECGD supports. This should be dwe with regard to the

following:

3.4.1 The extent to which fundamental policy decis have been taken by the ECGD
without any assessment of their impacts on hungrigidespite evidence that there is a
human rights dimension to those policy changes. €icé policy decision is the
downgrading of the ECGD’s Business Principles, Wwhiere introduced in 2000 to
ensure that the ECGD’s conduct is consistent wighldK’s international obligations.
Another policy decision is the removal of certagipds of transactions, such as those
falling under the remit of the Letter of Credit Gaatee Scheme (LCGS), from
screening procedures that might identify prospedtivman rights abuses. Amnesty
International takes the view that the failure & ICGD to conduct an impact
assessment of its proposed policy changes repsgeadailure to take reasonable and
proactive steps to protect human rights.

3.4.2 The alignment of the ECGD’s policies witaps that the UK government is
taking to address the human rights impacts of UKganies operating abroad,

including initiatives located elsewhere within BEBZO and MoJ.

® http://www.bis.gov.uk/policies/business-sectonsoarbon-business-
opportunities/sustainable-development/corporatpenesibility/uk-ncp-oecd-guidelines/cases



3.4.3 The recommendations of UK Parliamentary Catess that have scrutinised
the ECGD'’s activities, in particular those contaime reports of the Environmental
Audit Committee (October 2008) and of the Joint @attee on Human Rights
(December 2009). There appears to be a growindpgapeen the views of Parliament
and those of Government with regard to the conduttie ECGD.

3.5 There is the need for all Government departments ahagencies relating to
trade and investment to consider how the UK can pnmote stronger
international frameworks for governing the human rights impacts of
companies through the inter-governmental bodies ofhich the UK is a
member. There are four significant inter-governmenal processes at UN,
OECD and World Bank level that offer opportunities for the UK to press for

higher and more effectively implemented standards:

3.5.1 The UN Human Rights Council will determinelune 2011 what steps, if any,
should be taken to give effect to the Guiding Rples on human rights for companies
and for States that will be put forward by the Upe&ial Representative on Business

and Human Rights.

3.5.2 The revision of the OECD Guidelines for Nhdtional Enterprises, undertaken
by the OECD, is being led within the UK by BIS (il¢K National Contact Point).
There is a real prospect of these Guidelines conian explicit human rights chapter.
We would like to see the UK pressing for a strongan rights framework to be
incorporated into these Guidelines.

3.5.3 The harmonisation of social and environmesteidards for export credit
agencies (known aghe Common Approaches being undertaken at OECD level. The
current review provides an opportunity for integratof human rights into the
screening procedures adopted by all the exporitagdncies of OECD States. We
would like to see the UK pressing for the Guidinmé&iples of the UN Special
Representative on Business and Human Rights todoegorated into the revised

Common Approaches.



3.5.4 The World Bank’s private sector lending atime, International Finance
Corporation (IFC), is currently reviewing its Perfance Standards for companies it
lends to. The UK as a Shareholder and Board Mewitidse IFC has an important role

to play in pressing for human rights to be integglahto these Performance Standards.

3.6  Amnesty International urges BIS to address thaeed for all treaties
between States that underpin trade and investmentyhether Bilateral Investment
Treaties (BITs), regional investment treaties, ecamic partnership agreements or
free trade agreements, to be framed in a way thataks not undermine the
international human rights law obligations of any d the States that are party to
such agreements. The UK should ensure that all asiagreements are consistent
with this principle, including any investment agreenents negotiated by the

European Union on behalf of member States.

3.6.1 The human rights implications of investmegreaments are related to a
particular feature known as the ‘stabilisation slEuFrom the investor’'s perspective,
the aim of such a clause is to ensure that futbia@ges in the legislation of the host
State do not vary the terms of the contract obtes on which the investment was
made. Such clauses are intended to immunise te@gfomvestor from a range of
interventions by the host State that impose casgertd what was written into the
contract. These can arise from a range of mattets as taxation, environmental
controls and other regulatory requirements, incigdhose that might be necessary for
the protection and fulfilment of human rights. Tagonale for such a clause is that the
host State’s sovereignty gives it the legislatiegver to alter the effect of the State-
investor contract in a way that will undermine grefitability of the investment. It is in

the interest of the foreign corporation to neuselihis powef.

3.6.2 From a human rights perspective, the prolagses when the rights of foreign
investors under such agreements come into comflibtthe State’s duty to protect
human rights under international I§wAmnesty International believes that States should
not promote or enter into treaties that place cairds on their ability to give effect to

their international human rights obligations, ortba ability of other states to do so.

" M. SornarajahThe International Law on Foreign Investméa010, p281-282)
8 Stabilization Clauses and Human Rigt2608); this paper was the output of a researcfegro
conducted for the IFC and the UN Special Reprefigatan Business and Human Rights



